City of Portland, Oregon Chloe Eudaly, Commissioner

A . Rebecca Esau, Director
Bureau of Development Services Phone: (503) 823-7300
& Land Use Servi Fax: (503) 823-5630
ana use Services TTY: (503) 823-6868
FROM CONCEPT TO CONSTRUCTION www.portlandoregon.gov/bds
Date: December 6, 2017
To: Interested Person
From: Don Kienholz , Land Use Services

503-823-7771 / Don.Kienholz@portlandoregon.gov

NOTICE OF ATYPE Il DECISION ON A PROPOS AL IN
YOUR NEIGHBORHOOD

The Bureau of Development Services has  approved a pr oposal in your neighborhood. The
mailed copy of this document is only a summary of the decision.

The reasons for the decision are included in the version located on the BDS website

http:/ /www.portlandonline.com/bds/index.cfm?c=46429 . Click on the District Coalition then
scroll to the relevant Neighborhood, and case number. If you disagree with the decision, you

can appeal. Information on how to do so is included at the end of this deci sion.

CASE FILE NUMBER: LU 17-208792 AD
GENERAL INFORMATION

Applicant: Ralph Bloemers | East Burnside Community Service Center
3141 E Burnside St | Portland , OR 97214
Owner: East Burnside Community Service Center LLC
6809 SE Ash St. | Portl  and, OR 97215
Site Address: 3141 E BURNSIDE ST
Legal Description: BLOCK 21 LOT 9, HAWTHORNES 1ST ADD
Tax Account No.: R367802560
State ID No.: IN1E36CA 22300
Quarter Section: 3033
Neighborhood: Kerns, contact Elliott Mantell at commonchiro@yahoo.com
Business District: Kerns Yu Te 2705 E Burnside St #110 Portland OR 97214
District Coalition: Southeast Upl ift, contact Leah Fisher at 503  -232-0010.
Zoning: R2.5 9 Single Dwelling Residential 2,500
Case Type: AD & Adjustment Review
Procedure: Type Il, an administrative decision with appeal to the Adjustment
Committee.
Proposal:
The applicant is seeking appro  val of an existing 196 -square foot second story deck. In 2016, a
building permit was issued for a two -story single -family dwelling on the subject lot. After the

permit had been finaled by the building official, a complaint was received about a second story
deck and attached staircase constructed on the rear of the dwelling without the benefit of a
building permit. The City inspected the site and found the second story deck constructed.

The subject site is a 5,000 -square foot lot. In the single  -dwelling zo nes, including the R2.5
zone, building coverage is limited under Portland Zoning Code section 33.110.225. Table 110 -4
sets the building coverage limits based on the size of the lot . Building coverage is defined as:
Building Coverage . The areathatis cover ed by buildings or other roofed structures. A
roofed structure includes any structure more than 6 feet above grade at any point, and
that provides an impervious cover over what is below. Building coverage also includes
uncovered horizontal structures such  as decks, stairways and entry bridges that are more
than 6 feet above grade. Eaves are not included in building coverage.

1900 SW 4th Avenue, Suite # 5000, Portland, OR 97201
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Based on the table, a 5,000 -square foot lot is limited to a total building coverage of 2,250

square feet. The approved dwelling has a building coverage of 2,236 square feet. The second

story deckismorethan6 -f eet above grade and therefore counts tow:
coverage. The existing 2,236 -square foot dwelling combined with the 196 -square foot deck has

a total building cov  erage of 2,432 square feet, which exceeds the allowed limit and requires this

Adjustment Review in order to remain on the property.

Relevant Approval Criteria:

In order to be approved, this proposal must comply with the approval criteria of Title 33.
Adju stment requests will be approved if the review body finds that the applicant has shown
that approval criteria A. through F. of Section 33.805.040, Adjustment Approval Criteria have
been satisfied.

ANALYSIS

Site and Vicinity: The subject property is loca ted along E. Burnside Street  near an entrance
to the Laurelhurst neighborhood and developed with a new, two  -story single -family dwelling
permitted in 2016. No parking is provided on the property since the site is served by frequent

transit service along E.  Burnside. The home includes a central hard surfaced courtyard. The
property is flat but there is a significant topographic elevation drop of approximately eight to

ten -feet at the northern property line where a retaining wall is located. Single family res idences
line the south side of Burnside west to SE 30 th Place even though that area is zoned R1. Single
family homes line the northside of Burnside west to SE 31 st where a large apartment complex
occupies the northwestern corner. Further west on both sides of the street are apartments and
commercial establishments such as Whole Foods and other retail uses.

Zoning: The property is in an R2. 5 zone serving as a buffer between the R5 zone in Laurelhurst

to the east and the R1 and CS zones to the west. Immedia tely east of the property is a
commercial use and further east is a large single -family dwelling neighborhood. The
Residential 2,500 zone (R2.5), is a Single -Dwelling zone intended to preserve land for housing
and to provide housing opportunities for indi vidual households. The zone implements the
comprehensive plan policies and designations for single -dwelling housing. Minimum lot size is
1,600 square feet, with minimum width and depth dimensions of 25 and 40-feet, respectively.
Minimum densities are based on lot size and street configuration. Maximum densities are 1 lot

per 2,500 square feet of site area.

Land Use History: City records indicate there are no prior land use reviews for this site.

Agency Review:. A ONotice of Proposal vasmaledu@ctob¢relil,@dlb or hoodd
The following Bureaus have responded with no issues or concerns:

I Burea u of Transportation (Exhibit E.1 );
9 Fire Bureau (Exhibit E.2 ); and
1 Site Development Section of BDS  (Exhibit E.3 ).

The Life Safety Review section of BDS has no concerns but did note that the deck and stairs
will need building permits and will need to conform to the ad opted building code (Exhibit E.4 ).

Neighborhood Review: A total of five written responses have been received  from notified
property owners in  response to the proposal.  Two of the letters were in support, and three in
opposition. Below is a description of each letter:

1. October 24, 2017 letter from neighbor Aaron Matusick (Exhibit F.1) in support of the

proposal.
2. November 1, 2017 | etter from neighbor William Morris (Exhibit ~ F.2) in support the
proposal.
3. October 24, 2017 letter from neighbor Deborah Peters (Exhibit F.3) in opposition. The
main points of the letter include:
1 Agreement that use of the building as an office with a central courtyard will not

impact the surrounding houses but the added second story deck would impact
the nearby houses;
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1 The second story deck directly impacts the livability of her property to the north
because the property subject to the Adjustment is approximately 8 -feet higher in
elevation than her property and the second story deck provides a clear and
direct view into heryard and house as well as neighboring properties ;

1 Prior privacy concerns with the Laurelhurst Market were mitigated by the
market providing a taller  wall/fence and sound barrier between the properties.

1 The deck currently has a lot of use that includes a barking dog and combined
with t he 6 cr o-like vamagesittadher yard significantly diminishes the
peace and livability of her back yard.

4. October 30, 2017 letter from neighbor Patricia Rumer (Exhibit F.4) that includes the
same concerns as Deborah Petersd |l etter in addition
City is a retroactive variance.

5. November 1, 2017 letter form neighbor Elaine Aragon (Exhib it F.5) includes concerns of
the second story deck looking directly into her living quarters and the noise that comes
from the use of the deck.

Staff notes that the concerns of the neighbors who wrote in are valid concerns. If the deck
encroached into th e rear building setback, the issues raised would be directly related to the

purpose of the setback requirements and the applicable approval criteria and would require the

deck be scrutinized for privacy issues. However, the second story deck is not within the rear
building setback and  meets all minimum setbacks and maximum height regulations under
Portland Zoning Code section 33.110. 220 and Table 110 -3. To that end, the R2.5 zone allows
structures, be it a deck or a house with windows, to be 5 -feet away fro m a rear setback and up
to 35 -feet in building height.  Those d imensions, which in an urban environment such as E.

Burnside, often create situations where views from one property to the next are direct and

clear. The purpose statement for building coverage, as outlined in findings below, relates to the
overall bul k and mass on a property and whether or not
houses rather than on  setback purposes of privacy, light and air access, fire protection,

providing outdoor areas or  the spat ial relationship between houses . As such, staff cannot take
into account setback purposes when reviewing this Adjustment request.

It is true that the current proposal is for retroactive approval of the deck since it has already

been built without  permits. The City must often review unpermitted work as part of code

compliance or enforcement actions. Staff reviews proposals for retroactive requests in the same
manner as those that are not yet built. The applicant must demonstrate the approval criter ia
are satisfied and if they are not, or cannot be, satisfied, unpermitted development must be

remedied. If the applicant demonstrates the approval criteria are satisfied, staff must approve

the request.

ZONING CODE APPROVAL CRITERIA

33.805.040 Approval Criteria

The approval criteria for signs are stated in Title 32. All other adjustment requests will be
approved if the review body finds that the applicant has shown that either approval
criteria A. through F. or approval criteria G. through 1., below, ha ve been met.

A. Granting the adjustment will equally or better meet the purpose of the regulation to
be modified; and

Finding: The applicant is requesting an Adjustment to the building coverage on the subject
property from the 2,250 -square foot maximum for a 5,000 -square foot lot in the R2.5 zone
to 2,432 -square feetinordertoaddal 96-square foot deck and staircase .

The purpose of Building Coverage is found in Portland Zoning Code section 33.110.225.A,
which states:
&Purpose . The building coverage standards, together with the height and setback
standards control the overall bulk of structures. They are intended to assure that taller
buildings will not have such a large footprint that their total bulk will overwhelm adjacent
houses. Additionally, the  standards help define the character of the different zones by
' imiting the amount of buildings allowed on a site.
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The existing development is atwo  -story, approximately 4,400 -square foot single -dwelling
house on a 5,000 -square foot lot with a building foot print of 2,236 -square feet . The existing
house and proposed deck satisfy the setback standards. The zone allows a building height

of up to 35 -feet, approximately 3 -stories. The current house is only two stories tall, which
represents approximately 66%  of the maximum height allowed on the site. Furthermore, t he
increase in building coverage  resulting from the proposed deck and staircase represents an
8% increase over the maximum coverage. The deck and stairs are limited to 196 -square

feet, are uncovered , and have open railings that reduce the bulk. The deck and stairs are

also located at the back of the house and approximately 10 -feet from the rear property line.
Given the design, size and location of the deck, it will not overwhelm adjacent houses.

Development along E. Burnside in the vicinity consists of one and two -story buildings. To
the north, houses addressed on NE Couch and bordering the rear of the subject property

are two -stories. Because the existing home and proposed deck and staircase meett he
setback and height requirements  ; the house and proposed addition match the building
pattern of the area; and  the building coverage represents a minute increase in the

maximum coverage allowed, the bulk of the house and deck will still conform to the

character of the area and R2.5 zone and will not overwhelm adjacent houses. As such, staff
finds the proposal equally satisfies the purpose of the building coverage development
standard.

Criterion met.

B. Ifiin a residential zone, the proposal will not sign ificantly detract from the livability
or appearance of the residential area, or if in an OS, C, E, or | zone, the proposal will
be consistent with the classifications of the adjacent streets and the desired character
of the area; and

Finding: The subje ct property is zoned R2.5, a residential zone. Staff found in 33.805.040.A
above that the proposal is consistent with the building pattern and appearance of the area
and the R2.5 zone. Decks are common accessory structures to houses and therefore the

propo sed deck that makes the development exceed the maximum building coverage allowed
will not detract from the appearance of the residential area.

Livability is a broad term and is reviewed against the development standard being adjusted.

As used in this ap proval criterion, it relates to building coverage. The building coverage is a
standard used in conjunction with building height and the zone setbacks to ensure
development on any particular lot does not increase the bulk and mass on a lot to the point

it o verwhelms adjacent houses and development. Staff found above that the subject house
matches the two -story development pattern of the houses along NE Couch tothe nort hand
in the vicinity and is considerably less than the 35 -foot building height maximum . The
subject house also satisfies the setback requirements of the R2.5 zone. Because the house
and proposed deck meet the building height and setback requirements of the zone and

increase the building coverage by less than 10% over the maximum, the bulk and mass are
consistent with the residential area and do not overwhelm the adjacent houses.

Privacy is a n aspect of livability. Three comment letters were received from neighbors to the
north that were concerned with the elevated vantage point with direct | ine -of-sight into the
yards and living areas of their homes that the second story deck provides. As noted earlier,
these are valid concerns.

The deck and staircase are proposed to be 196 -square feet. The deck is located
approximately 4-feet from the wes tern property line and  10-feet from the rear property line
that separates the subject property from 3124 -3126 and 3136 NE Couch Street. The 10 -foot

setback is more than the 5 -foot minimum requirement for rear building setbacks  in the
R2.5 zone . A detached garage is located directly north of the proposed deck in the southeast
corner of the property known as 3124 -3126 NE Couch Street (Exhibit A.5, Page 1 and 13 ;
Exhibit G.5 ). A six -foot fence is located along the property line between 3124 -3126 NE
Couch Stree t and 3125 E Burnside (Exhibit A.5, Page 3 ; Exhibit G.5 ), the property
immediately west of the proposed deck. Deciduous t rees and vegetation approximately 12 to
15-feet in height are located  between that 6-foot fence and the duplex at 3124 -3126 NE
Couch St reet (Exhibit A.5, Page 3 and 14 ; Exhibit G.5 ). Together, the garage and vegetation
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provides partial screening from the deck into the yard of 3124 -3126 NE Couch Street
during the summer and fall, seasons with the most outdoor use of yards. However, due to
the viewing angle, it does not fully screen the living areas of the duplex from the deck.

Immediately adjacent to the detached garage on 3124 -3126 NE Couch Street is an
arborvitae hedge that runs along the rear property lines of 3136 NE Couch Street and the
subject site, creating a thick vegetative barrier that partially obscures site lines from the
proposed deck into the back yard of 3136 NE Couch. However, due to the viewing angle,

does not fully screen the living area of the house from the deck.

The applicant notes inan email sent on October 30, 2017 that he planted two trees along

the rear property line to provide additional screening to the properties to the north.

However, those trees are not identified on the site plan and at the time of the site visit the
concerns about the views into the properties to the north were not known; So, staff did not

identify the location o  f, or evaluate, the vegetation the applicant planted. To mitigate the

potential impact on privacy and improve the screening buffer along the rear property line to
screen views into the rear yards and living areas of the residences, a Condition of Approval
will require the applicant to provide a landscaped buffer along the rear property line that

meets the L3 standard with at least on e large or medium evergreen tree planted between
the deck and the property line.

Criterion met.

C. Ifmorethanone  adjustmentis being requested, the cumulative effect of the
adjustments results in a project which is still consistent with the overall p urpose of
the zone; and

Finding: Only one Adjustment has been requested.

Criterion not applicable.
D. City -designated scenic resources and historic resources are preserved;

Finding: City -designated scenic resources are identified on the Official Zoning Maps with a

|l ower case 0s,0 while historic resources are identifi
boundaries of a Historic or Conservation district. The subject property is not within a City -
designated 06sd over |l ay Historiceor Gomservatios district.t wi t hi n a

Criterion met.
E. Any impacts resulting from the adjustment are mitigated to the extent practical; and

Finding: As found in staff responses to criteria A and B, the requested adjustment eq ually
meets the purpose of t he building coverage purpose statement. Concerns were raised by
three neighbors regarding the potential impact of the second story deck on privacy for the

yards and living areas of the residences to the north. Staff found above there are structures
and veg etative screening between the deck and properties to the north but that there could

be direct or partial views from the deck into the living areas of the residences  and into at
least one of the rear yards . The applicant has planted two trees to increase sc reening , and a
condition of approval is attached requiring an L3 landscape buffer along the rear lot line  on
the subject site and the north property line, including locating one medium or large

evergreen tree between the deck and north property line to scr een views into the residences.

Criterion met

F. If in an environmental zone, the proposal has as few significant detrimental
environmental impacts on the resource and resource values as is practicable;

Finding: The subject property is approximately 3 30-feet from the nearest environmental
zone. The proposed Adjustment will have no detrimental impacts on the protected resource.

Criterion met
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DEVELOPMENT STANDARDS

Unless specifically required in the approval criteria listed above, this proposal does not have to
meet the development standards in order to be approved during this review process. The plans
submitted for a building or zoning permit must demonstrate that all development standards of

Title 33 can be met, or have received an Adjustment or M odification via a land use review prior

to the approval of a building or zoning permit.

Vehicle p arking is not permitted under the proposed deck as it is not designed or large enough

to accommodate residential parking. Because parking is not allowed under the deck, bollards
that are permanently affixed to the ground are required to be in place to prevent parking under

the deck. The applicant provided evidence the bollards have been installed and bolted.

CONCLUSIONS

The applicant has demonstrated that the applicable approval criteria have been met for the
requested Adjustment  to the maximum building ¢ overage standard in 33.110.225 and Table
110-4. The Adjustment equally meets the purpose of the building coverage standard  and with
a condition of approval r  equiring additional landscaping will not significantly detract from the
livability or appearance of the residential area. City designated historic, scenic and

environmental resources will not be impacted by the proposal.

ADMINISTRATIVE DECISION

Approva | of an Adjustment to the maximum b uilding coverage (33.110.225) from 2,250 -square
feetto 2,432 -square feet pert he approved s ite plans, Exhibit s C.1 through C.2, signed and
dated December 4, 2017 , subject to the following conditions:

A. As part of the building permit application submittal, each of the 4 required site plans
and any additional drawings must reflect the information and design approved by this
land use review as indicated in Exhibits C.1 . The sheets on which this information
appears must be labeled, "Prop osal and design as approved in Case File # LU 17 -208792
AD. No field changes all owed. 6

B. The applicant shall provide a landscape buffer that meets the L3 requirement of
33.248.020.C along the rear property line. Of the required trees, one must be a medium
or large evergreen planted between the deck and north property line along the western
12 -feet of the site and outside the west side building setback as seen in Exhibit G.5
[33.805.040.B].

Staff Planner: Don Kienholz - N
Don Ykl
Decision rendered by: A e »

, on December 4, 2017
By authority of the Director of the Bureau ofDevelopment Services

Decision mailed: December 6, 2017

About this Decision. This land use decision is  nota permit  for development. Permits ma vy be
required prior to any work. Contact the Development Services Center at 503 -823-7310 for
information about permits.

Procedural Information. The application for this land use review was submitted on August 2,
2017, and was determined to be complete o n October 2, 2017 .

Zoning Code Section 33.700.080 states that Land Use Review applications are reviewed under

the regulations in effect at the time the application was submitted, provided that the

application is complete at the time of submittal, or compl ete within 180 days. Therefore |, this
application was reviewed against the Zoning Code in effect on August 2, 2017

ORS 227.178 states the City must issue a final decision on Land Use Review applications

within 120 -days of the application being deemed com  plete. The 120 -day review period may be
waived or extended at the request of the applicant. In this case, the applicant did not waive or

extend the 120 -day review period. Unless further extended by the applicant, the 120 days will
expire on: January 30, 2017 .

Some of the information contained in this report was provided by the applicant.
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As required by Section 33.800.060 of the Portland Zoning Code, the burden of proof is on the

applicant to show that the approval criteria are met. The Bureau of Develo pment Services has
independently reviewed the information submitted by the applicant and has included this

information only where the Bureau of Development Services has determined the information
satisfactorily demonstrates compliance with the applicable a pproval criteria. This report is the
decision of the Bureau of Development Services with input from other City and public agencies.

Conditions of Approval. If approved, this project may be subject to a number of specific
conditions, listed above. Compl iance with the applicable conditions of approval must be
documented in all related permit applications. Plans and drawings submitted during the
permitting process must illustrate how applicable conditions of approval are met. Any project
elements that ar e specifically required by conditions of approval must be shown on the plans,
and labeled as such.

These conditions of approval run with the land, unless modified by future land use reviews.

As used in the conditions, the plieamtforthisdapdubeiraviannt 6 i ncl ud e
any person undertaking development pursuant to this land use review, the proprietor of the

use or development approved by this land use review, and the current owner and future

owners of the property subject to this land u se review.

Appealing this decision. This decision may be appealed to the Adjustment Committee , which

will hold a public hearing. Appeals must be filed by 4:30 PMon December 20,2017 at 1900

SW Fourth Ave. Appeals can be filed at the 5th floor receptio n desk of 1900 SW 4 t Avenue

Monday through Friday between 8:00 am and 4:30 pm. An appeal fee of $250 will be

charged . The appeal fee will be refunded if the appellant prevails. There is no fee for ONI

recognized organizations appealing a land use decis ion for property within the o
boundari es. The vote to appeal must be in accordance

Assistance in filing the appeal and information on fee waivers is available from BDS in the
Development Services Center. Pleas e see the appeal form for additional information.

The file and all evidence on this case are available for your review by appointment only. Please
call the Request Line at our office, 1900 SW Fourth Avenue, Suite 5000, phone 503 -823-7617,
to schedule an a ppointment. | can provide some information over the phone. Copies of all

information in the file can be obtained for a fee equal to the cost of services. Additional

information about the City of Portland, city bureaus, and a digital copy of the Portland Zoning
Code is available on the internet at www.portlandonline.com

Attending the hearing. If this decision is appealed, a hearing will be scheduled, and you will

be notified of the date and time of the hearin g. The decision of the Adjustment Committee is
final; any further appeal must be made to the Oregon Land Use Board of Appeals (LUBA) within

21 days of the date of mailing the decision, pursuant to ORS 197.620 and 197.830. Contact

LUBA at 775 Summer St NE |, Suite 330, Salem, Oregon 97301  -1283, or phone 1 -503-373-1265
for further information.

Failure to raise an issue by the close of the record at or following the final hearing on this case,

in person or by letter, may preclude an appeal to the Land Use Boa rd of Appeals (LUBA) on that
issue. Also, if you do not raise an issue with enough specificity to give the Adjustment
Committee an opportunity to respond to it, that also may preclude an appeal to LUBA on that

issue.

Recording the final decision.

If th is Land Use Review is approved the final decision will be recorded with the Multhomah

County Recorder.

1 Unless appealed, the final decision will be recorded after December 20,2017 by the
Bureau of Development Services.

The applicant, builder, or arepres  entative does not need to record the final decision with the
Multhomah County Recorder.

For further information on your recording documents please call the Bureau of Development
Services Land Use Services Division at 503  -823-0625.


http://www.ci.portland.or.us/
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Expiration of this a pproval. An approval expires three years from the date the final decision
is rendered unless a building permit has been issued, or the approved activity has begun.

Where a site has received approval for multiple developments, and a building permit is no

issued for all of the approved development within three years of the date of the final decision, a

new land use review will be required before a permit will be issued for the remaining

development, subject to the Zoning Code in effect at that time.

Zone Change and Comprehensive Plan Map Amendment approvals do not expire.

Applying for your permits.

be required before carrying out an approved project. At the time they apply for a permit
permittees must demonstrate compliance with:

f
f

il
f

All conditions imposed herein;

All applicable development standards, unless specifically exempted as part of this land use

review;
All requirements of the building code; and

All provisions of the Municipal Co

ordinances, provisions and regulations of the City.

A
1.
2.
3.
4
5
6

p

7

z

on

EXHIBITS

de of the City of Portland, and all other applicable

NOT ATTACHED UNLESS INDICATED

pl i claformafion

July 24, 2017 Narrative

July 24, 2017 Site Plan

July 24, 2017 Elevation Plans (Full Size)

July 24, 2017 Deck Construction and Framing Plans
Applicantds Site Photos
August 14, 2017 Updated Narrative

Applicantds Easement Legal Description

ing Map ( Attached)

Plans/Drawings:

1. August 28, 2017 Approved  Site Plan (A tta ched)
2. July 24, 2017 Approved Elevation Plans (Attached)
Notification information:

1.
2. Mailed N otice

Agency Responses:

1. Bureau of Transportation

2. Fire Bureau

3. Site Development Section of BDS
4. Life Safety

Correspondence:

1. October 2 4, 2017 letter from neighbor Aaron Matusick) in support of the proposal.
2. November 1, 2017 letter from neighbor William Morris in support the proposal.

3. October 24, 2017 letter from neighbor Deborah Peters in opposition of the proposal.
4. October 30, 2017 lett er from neighbor Patricia Rumer in opposition of the proposal.
5. November 1, 2017 letter form neighbor Elaine Aragon in opposition of the proposal.
Other:

1. Original LU Application

2. Receipt of Payment

3. August 23, 2017 Incomplete Letter

4. September 6, 2017 Inco mplete Letter

5. Aerial Image Identifying Features of Area

6. Email from Applicant Noting Two Trees Planted in Rear of Lot

Mailing L ist

The Bureau of Development Services is committed to providing equal access to
information and hearings. Please notify us no less than five
event if you need special accommodations. Call 503

-823 -7300 (TTY 503

A building permit, occupancy permit, or development permit may

and

business days prior to the

-823 -6868).

Locat.

on
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